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NEW MEXICO'S MINE DEWATERING ACT:
THE SEARCH FOR REHOBOTH

Isaac dug anew the wells which had been dug in the days of his
father Abraham and which the Philistines had stopped up after
Abraham's death; and he gave them the same names his father had
given them. But when Isaac's servant, digging in the wadi, found
there a well of spring water, the herdsmen of Gerar quarreled with
Isaac's herdsmen, saying, "The water is ours." ... And when they
dug another well, they disputed over that one also ... He moved

from there and dug yet another well, and they did not quarrel over
it; so he called it Rehoboth, saying "Now at last the Lord has given
us ample space to increase in the land."
Genesis 26:18-22

New Mexico is dry country. Precipitation ranges from an annual
average of eight inches in desert areas to 30 inches in mountain areas.
The amount of rainfall and snowfall varies widely in given areas from
year to year. Although some water is retained in dams and reservoirs,
by far the greater amount returns to the atmosphere through transpiration and evaporation or sinks into the earth to serve as recharge
water for underground aquifers.
Because precipitation in New Mexico is rarely sufficient for successful farming or animal husbandry, groundwater is a vital resource.
Its availability has been an important factor in the development of
New Mexico.'
New Mexico has large groundwater reserves which the U.S. Geological Survey has estimated at 20 billion acre feet. About onequarter of them are believed to be relatively fresh water.' Intensive
uranium mining in the northwestern quadrant of the state has caused
increasingly difficult conflicts in the management of groundwater
resources in that area. This Comment will focus on a recent legislative attempt to resolve those problems-the Mine Dewatering Act, 3
and discuss both New Mexico's water laws and the policies underlying them. The direct conflict between those laws and policies and
1. NEW MEXICO STATE ENGINEER OFFICE, GROUND WATER LEVELS IN NEW
MEXICO, 1970, Technical Report 39 at 2 (1974).
2. NEW MEXICO STATE ENGINEER OFFICE, WATER RESOURCES OF NEW MEXICO 1, 2 (1967) [hereinafter cited as WATER RESOURCES].
3. 1980 N.M. Laws, Chapter 148 [hereinafter cited as Mine Dewatering Act].
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the needs of the uranium industry will be set out. The Mine Dewatering Act will be summarized. Finally, the conflicts between the Act
and New Mexico's present water resource management will be presented.
I. BACKGROUND: THE CONFLICT BETWEEN URANIUM MINING AND
WATER LAW IN NEW MEXICO
A. The TargetArea and Its Water Needs
In New Mexico, the area of the most intensive uranium mining
covers four counties-Valencia, San Juan, McKinley, and Sandoval.
The area is dry and groundwater is an important source of water. For
example, annual precipitation in parts of the San Juan River Basin
averages 10 inches of rainfall or less.4 Almost all of the farmed land in
the area, approximately 60,000 acres, requires irrigation.' Livestock
husbandry, an important economic activity particularly on the
Navajo Reservation, relies on groundwater for stock watering. 6
Groundwater is also the most dependable source of water in the
Grants-Bluewater region, also an area of intensive mining activity.
Significant industrialization and a concomitant population increase
have occurred as a result of uranium mining.' The Navajo Indian
Reservation comprises more than 15.5 million acres, of which about
3.5 million acres are in New Mexico. Most of that land is in the San
Juan basin.8 The Laguna and Acoma Pueblos are east of Grants in
the Bluewater Underground Water basin.
In San Juan, McKinley and Valencia counties, the host rock for
much of the uranium ore is the Westwater Canyon Member of the
Morrison Formation. The Westwater Canyon Member is also a principal aquifer in the area.9 The conventional underground mining of
uranium requires that water be removed from the host rock. Wells
are drilled around the proposed shaft site to decrease the pressure of
the water contained in the artesian aquifer. As the shaft is constructed water is continually pumped out of the aquifer.1 0
4. WATER RESOURCES, supra note 2, at 193.
5. NEW MEXICO STATE ENGINEER, WATER USE BY CATEGORIES IN NEW MEXICO COUNTIES AND BASINS, Technical Report 41 at 34 (1977).
6. WATER RESOURCES, supra note 2, at 202.
7. NEW MEXICO STATE ENGINEER OFFICE, GEOLOGY AND GROUNDWATER
RESOURCES OF THE GRANTS-BLUEWATER AREA, Technical Report 20 at 14, 40
(1961) [hereinafter cited as Technical Report 20].
8. WATER RESOURCES, supra note 2, at 200.
9. Tennessee Valley Authority, Dep't. of the Interior, for the Final Environmental Statement, Crownpoint Uranium Mining Project, Vol. I at 68 (1969).
10. Id. at 76.
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The amount of water removed from an aquifer during this process
is substantial. The New Mexico State Engineer's Office, the administrative agency responsible for water resource management in the
state, has estimated that some 40,000 to 50,000 acre feet of water
are being discharged annually as a result of dewatering activities. By
1987, the Westwater Canyon aquifer could be losing up to 100,000
acre feet of water a year as a result of mine dewatering.' ' Because
this aquifer has an annual recharge of only 5,000 acre feet a year, the
effect on groundwater resources in the area will be considerable. 2
In the Crownpoint area alone, in McKinley County, mining activities
may draw the water level of the aquifer down as much as 3,000 feet.
Mining activity in that area will affect the aquifer for a fifty mile
radius.' 3
As an aquifer is dewatered, several things happen. The cost of
lifting the water to the surface with pumps becomes greater. Shallower wells and natural points of discharge (springs and gaining
streams) may dry up entirely.'" This could result in the impairment
of other water rights. When a water right is impaired, the complex
mechanism of New Mexico's water law comes into play.
B. Basic Principlesof New Mexico Water Law
New Mexico is a prior appropriation state. New Mexico water law
is based on New Mexico's constitution, which sets out the three basic
principles of prior appropriation doctrine. First, water may be taken
and put to beneficial use by anyone. Second, once water has been
put to beneficial use, a water right to that amount is established
which protects the owner against impairment by subsequent users.
Third, only beneficial use of water can create a water right; water
which is wasted or used for non-beneficial purposes cannot be protected against impairment by subsequent users, and subsequent
holders of water rights can enforce their right as against the nonbeneficial user. Unappropriated water belongs to the public and is
subject to appropriation for beneficial use.' I Beneficial use is the
"basis, the measure and the limit of the right to the use of water."' 6
11. S. E. Reynolds, Statement on Mine Dewatering presented to the Interim Legislative
Committee on Energy and Environment of the New Mexico Legislature (November 29,
1979) at 1 [hereinafter cited as Statement on Mine Dewatering] (copy on file in Natural
Resources Journal office).
12. In the Matter of Application No. SJ-109 of Phillips Uranium Corporation to Appropriate the Waters of the San Juan Underground Water Basin, Finding No. 7 (Oct. 10, 1979).
13. Tennessee Valley Authority, supra note 9, at 86, 87.
14. Id. at 91; Technical Report 20, supra note 7, at 47-48.
15. N.M. Const. art. 16, § 2.

16. Id. Art. 16, § 3.
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As between two persons putting water to beneficial use, the prior
user has the better right.' ' These constitutional principles have been
extended to groundwater by statute. 8
Subsequent case law has delineated a thoughtful water resource
management policy, largely guided by the office of the State Engineer. Before the State Engineer can acquire jurisdiction over groundwater, he must make a finding that it has "reasonably ascertainable
boundaries."' 9 In practice, this means that the State Engineer must,
by order, "declare" an underground water basin in order to require
persons seeking to appropriate groundwater to apply to his office. 2 0

When the State Engineer has jurisdiction, the burden of proof is
shifted to the person seeking to take the water who must show that
the proposed appropriation would not impair existing rights before
his application will be granted. 2 ' Where there is no declared basin, or
where water is not appropriated (i.e., not taken for a beneficial use),
the State Engineer does not have jurisdiction over its use. A person
claiming impairment of a prior groundwater right under such circum-

stances must resort to an action in the district court and carry the
2
burden of proving that the defendant is impairing his water right. 2

17. Id.
18. N.M. STAT. ANN. § 72-12-1 (1978); See also Yeo v. Tweedy, 34 N.M. 611, 286 P.

970 (1929).
19. N.M. STAT. ANN. § 72-12-1 (1978); State ex rel Bliss v. Dority, 55 N.M. 12, 18,
225 P.2d 1007, 1011 (1950), appeal dismissed, 341 U.S. 924 (1951); State v. Mendenhall,
68 N.M. 467,469, 362 P.2d 998, 1000 (1961).
20. NEW MEXICO STATE ENGINEER OFFICE, RULES AND REGULATIONS GOVERNING DRILLING OF WELLS AND APPROPRIATION AND USE OF GROUNDWATER IN NEW MEXICO, Article 1, Sections 1-1 and 1-2 (1966) [hereinafter cited as
RULES AND REGULATIONSI ; McBee v. Reynolds, 74 N.M. 783, 399 P.2d 110 (1965).
21. McBee v. Reynolds, 74 N.M. 783, 399 P.2d 110 (1965); Heine v. Reynolds, 69 N.M.
398, 367 P.2d 708 (1962); In re Hobson, 64 N.M. 462, 330 P.2d 547 (1958).
22. See Pecos Valley Artesian Conservancy District v. Peters, 52 N.M. 148, 193 P.2d 418
(1948), which sets out the rule that the burden of proof is assigned initially to senior
appropriators claiming impairment who must prove the existence and extent of their water
rights. Once that prima facie case has been made, the burden shifts to the new appropriator
to show that there is surplus water in the basin. Although in the circumstances of a fully
appropriated basin this may have the effect of shifting the burden of proving non-impairment to the defendant, the applicability of the case is limited by the fact that it was decided
in the context of a fully appropriated basin. It is possible for impairment of neighboring
water rights to occur in a basin which has surplus water, in which case the rule in Pecos
Valley would not be applicable. See Mestas v. Elephant Butte Irrigation District, No.
78-138B, slip. op. at 12-16 (D.N.M. May 11, 1979). Further, it is unclear in Pecos Valley
exactly how much of the burden was shifted to the defendant. See Justice Sadler's specially
concurring opinion in Pecos Valley, where he said "[A] strong impression prevails in my
mind that the judgment in defendant's favor rests fundamentally on the false assumption
that surplus waters exist in the Roswell Artesian Basin subject to appropriation to beneficial
use. Nevertheless, the plaintiff having failed to sustain its burden of making out a prima
facie case that all available water in the basin had already been appropriated to beneficial
use when the Peters well was drilled, my concurrence is the result based on that single
ground is herewith noted." 52 N.M. at 163-64, 193 P.2d at 428.
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The State Engineer can implement effective resource management
policies only in declared underground water basins. There are presently 27 declared underground water basins in New Mexico. The
Gallup Underground Water basin was declared on March 4, 1980.23
Intensive uranium mining and a related population boom have occurred in the area. Other basins in areas of intensive uranium mining
are the San Juan Underground Water basin, the Bluewater Underground Water basin, and a portion of the Rio Grande Underground
Water basin. 2 I Several geological formations in this area yield water,
as well as the alluvium. 2 - However, the Westwater Canyon Member
is an aquifer of major importance in substantial portions of these
basins. 26 As previously noted, it is also the host rock for uranium in
the area.
The hydrologic relationship between groundwater and surface
water was judicially recognized in Templeton v. Pecos Valley Arte2
21
sian Conservancy District. In City of Albuquerque v. Reynolds '
the city filed applications for permits to drill wells in the Rio Grande
basin. The State Engineer determined that the river was fully appropriated and that groundwater withdrawals would impair existing surface water rights. 2 9 As a condition to groundwater withdrawal by
the city, the State Engineer required that the consumptive use by the
city be calculated and that surface water rights be purchased and
In light of this, consider the State Engineer's Nov. 29, 1979 statement on mine dewatering presented to the Interim Legislative Committee on Energy and the Environment of the
New Mexico State Legislature, supra note 11. There he said, in reference to owners of water
rights affected by mine dewatering: "They could have recourse by seeking an injunction or
damages in court; they could not seek relief before the State Engineer. In a court action for
an injunction or damages, the person alleging potential or actual damages would have the
burden of proof, of course. The disposition of the burden of proof in a matter involving
groundwater is very often not inconsequential; geohydrology is, in some situations, nearly
inscrutable and the burden may be difficult to carry." This characterization of the disposition of the burden of proof seems to be correct, at least in a practical sense.
23. State Engineer Order 125 (March 4, 1980).
24. Rules and Regulations, supra note 20, at iv.
25. The San Andres limestone, the Chinle Formation, the Wingate Sandstone, the Entrada Sandstone of the San Rafael Group, the Dakota Sandstone, and the Mesa Verde group,
as well as the Morrison formation yield small to adequate supplies of water at various points
in the area. See Technical Report 20, supra note 7, at 18-40.
26. Tennessee Valley Authority, supra note 9, at 68; WATER RESOURCES, supra note
2, at 13-50; Technical Report 20, supra note 7, at 18-50.
27. 82 N.M. 416, 483 P.2d 297 (1971). However, for a limitation on this doctrine where
surface rights have percolated into declared underground basins, see Brantley v. Carlsbad
Irrigation District, 92 N.M. 280, 587 P.2d. 427 (1978). In that case, seepage from a long
transport canal did not give the applicant the right to drill additional wells to recover lost
water. See generally Note, Brantley v. CarlsbadIrrigationDistrict: Limits of the Templeton
Doctrine Affirmed, 19 NAT. RES. J. 669 (1979).
28. 71 N.M. 428, 379 P.2d 73 (1962).
29. Id. at 431,434-435, 79 P.2d at 75, 77.
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retired in an amount sufficient to offset the consumptive use of the
city. This requirement was affirmed by the New Mexico Supreme
Court as "the only known plan to avoid impairment to existing
3

fights."

0

In addition to recognizing aquifers related to surface drainage for
water resource management purposes, New Mexico courts have also
supported resource management policies for closed basins. A closed
basin is one in which the groundwater is not replaced by surface flow
or precipitation. In Mathers v. Texaco, Inc.,3 the State Engineer
approved an application to appropriate a substantial amount of
groundwater from a non-rechargeable basin. The new appropriation
unquestionably would lower the water table, resulting in an increase
in pumping costs and shortening the time during which prior users
could economically pump water from their wells.3 2 The conflict
effectively would have limited the use of the non-rechargeable stores
of water to a very few senior appropriators if a mechanical application of the doctrine of prior appropriation had been followed. The
State Engineer resolved the impasse by setting an economic lifespan
for the basin.3 3 He calculated the amount of water that could be
withdrawn, with the goal of leaving one third of the aquifer's water
in storage after 40 years. Although the remaining third would not be
usable for irrigation or industrial purposes because of the high cost of
extraction, it could be used for domestic and stock watering purposes. The State Engineer's decision contemplated controlled mining
of the aquifer for 40 years, with a substantial fraction of the resource
left at the end of that time for less consumptive uses.3 4 So long as
the 40-year economic lifespan of the basin was preserved and a third
of the aquifer reserved at the end of 40 years, progressive lowering of
the water table in the interim would not be considered an impairment. The effect of this policy was to allow a controlled number of
water users to withdraw water at controlled rates. The New Mexico
Supreme Court approved this plan.
In summary, New Mexico's groundwater law evidences two basic
rules. First, surface appropriations will be protected from impairment caused by groundwater withdrawal. Second, non-renewable
sources of groundwater are to be utilized at a controlled rate, so that
a predetermined economic lifespan of a closed basin can be pre30.
31.
32.
33.

Id. at 439-440, 379 P.2d at 81.
77 N.M. 239, 421 P.2d 771 (1966).
Id. at 243, 421 P.2d at 774.
Id.
34. Id. at 244, 245, 421 P.2d at 775, 776.
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served. 3" Behind these rules of law are broader principles. Water
must be put to an acceptable use in order to create a water right
(appropriation) in the user. Where there is insufficient water to satisfy all appropriators, property interests will be protected on the
basis of "first in time, first in right." However, persons who do not
put the water to an acceptable use, i.e., a beneficial use, do not
acquire a water right, are not entitled to protection from subsequent
users, and will be required to cease their activities in the face of
claims by any bona fide appropriator. 3 6
C. The Increasing Conflict Between Uranium Mining and
TraditionalPriorAppropriationDoctrine
1. The Economic Benefits of Uranium Mining: Not a Beneficial Use
Fifty-two percent of the total amount of uranium reserves in the
United States is located in New Mexico."' Uranium mining is a
major industry in northwestern New Mexico. For example, direct
mining employment in the Grants area averaged over 3,500 persons;
for each person so employed 0.7 indirect jobs resulted. 3 8 Although
fully effective use of uranium to produce electricity depends on
resolution of the problems of safe disposal of radioactive wastes and
other environmental issues, 3" nuclear power is presently capable of
producing 10% of total U.S. power needs," ° and demand is expected
to increase. 4 1 New Mexico will need to increase her production of
uranium ore substantially in order to satisfy even a moderate rate of
growth in the industry. In order to do so, new mines will need to be
developed and production from existing mines increased. This will
necessitate intensive dewatering activity.
However, the State Engineer has taken the position that dewatering for mining purposes is not a beneficial use, and that consequently
35. OFFICE OF ARID LAND STUDIES, UNIVERSITY OF ARIZONA, SOUTHWESTERN GROUNDWATER LAW 84 (1974) [hereinafter cited as SOUTHWESTERN
GROUNDWATER LAW].
36. N.M. Const. art. 16, § 3; N.M. STAT. ANN. § 72-12-2 (1978); State ex rel Erickson
v. Mclean, 62 N.M. 264, 308 P.2d 983 (1957).
37. BUREAU OF MINES, U.S. DEP'T OF THE INTERIOR, MINERALS YEARBOOK
1976, Vol. 1 at 1375 (1978) [hereinafter cited as MINERALS YEARBOOK]; NEW MEXICO BUREAU OF MINES & MINERAL RESOURCES, ANNUAL REPORT (July 1,
1978-June 30, 1979) at 59 (1980) [hereinafter cited as ANNUAL REPORT (1978-79)].
38. NEW MEXICO BUREAU OF MINES & MINERAL RESOURCES, ANNUAL REPORT (July 1, 1976-June 30, 1977) at 58 (1977) [hereinafter cited as ANNUAL REPORT

(1976-77)].
39. ANNUAL REPORT (1978-79), supra note 37, at 59.
40. MINERALS YEARBOOK, supra note 37, at 1383.
41. ANNUAL REPORT (1976-77), supra note 38, at 62.
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he does not have jurisdiction over mine dewatering. 4 2 Persons alleging impairment of a water right as a result of mine dewatering can
only seek their remedy in district court. Under traditional prior
appropriation law, when impairment of a water right occurs by a
non-beneficial user, the water right holder is entitled to an injunction
against the other party. Because of the larger amounts of water being
removed from the Westwater Canyon Member, some impairment of
water rights in that area may result within four years. Although
parties claiming impairment would have the burden of proving impairment of their rights, once the burden was met, their injunctive
remedies would halt much of the mining activity in the area.
Where water produced as a result of mine dewatering subsequently
is applied to a beneficial use such as further ore extraction or milling,
it becomes an appropriation, and application to the State Engineer
must be made. Even under those circumstances, senior appropriators
claiming impairment may prevent the application from being granted
by the State Engineer. It was in the context of such an application
that the conflict between water rights and mine dewatering became
both entirely apparent and unavoidable.
2. Application of Phillips Uranium Corporation
Phillips Uranium Corporation applied to the State Engineer to put
to beneficial use water produced by mine dewatering activities.4 3
The application was granted, but it was a Pyrrhic victory for the
applicant. The State Engineer found that controlled mining of the
Westwater Canyon aquifer could take place unless the total drawdown exceeded 400 feet.4 4 The dewatering activities of other mining
concerns in the area as well as existing water rights were considered.
In some areas of the aquifer, the acceptable drawdown level would
be exceeded within four years after Phillips began dewatering.45
Unless waivers were granted by affected well owners, Phillips would
be forced to stop dewatering at that time. 4 6 Not surprisingly, Phillips has filed a notice of appeal in district court. 4 7
42. In the Matter of Application No. SJ-109 of Phillips Uranium Corporation to Appropriate the Waters of the San Juan Underground Water Basin, Finding No. 22 (Oct. 10,

1979).
43. Id.
44. Id., Finding No. 30.
45. Statement on Mine Dewatering, supra note 11, at 6-7.
46. In the Matter of Application No. SJ-109 of Phillips Uranium Corporation to Appropriate the Waters of the San Juan Underground Water Basin, Condition 3 (Oct. 10, 1979).
See Recent Development, New Mexico State Engineer Issues Orders on Mine Dewatering, 20
NAT. RES. J. 359 (1980).
47. No. CV-79-254 (N.M. l1th Jud. Dist., filed Nov. 7, 1979).
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The Phillips case highlights the conflict between traditional prior
appropriation doctrine and the needs of the mining industry. Although uranium mining provides substantial economic benefits, mine
dewatering is not recognized as a beneficial use of water, and does
not confer a water right. Anyone who can demonstrate impairment
of a water right as a result of mine dewatering has a right to an
injunction against the responsible mining company. Even where
water produced by mine dewatering is put to beneficial use, thereby
becoming the basis for a water right, the applicant must be able to
show that his proposed withdrawal will not impair senior rights
before the State Engineer can grant his application for a water right.
II. THE MINE DEWATERING ACT: A PROPOSED SOLUTION
A. Structure of the Act
The Mine Dewatering Bill (Act) was introduced in the New Mexico
Legislature, in an attempt to resolve the conflict between the prior
appropriation doctrine in present New Mexico water law and the
needs of the mining industry. After it was passed and signed into law
it became effective immediately. 4 8 The legislatively stated purpose
of the Act is to "promote maximum economic development of mineral resources while ensuring that such development does not impair
existing prior water rights." 4 9
1. The Right of Replacement and Mine Dewatering Permits
The heart of the Act is Section 4, which grants the right of replacement to any person whose appropriation or mine dewatering
would impair existing prior rights. The effect of this is to permit any
person applying to appropriate water or to dewater an aquifer to
overcome a showing of impairment of existing rights with an offer to
make those users whole again by some form of replacement." 0
Replacement could be furnishing a substitute water supply, drilling a
new or deeper well for the affected user, or compensating the
affected user for his increased lift costs. Or, affected users could give
48. Mine Dewatering Act, supra note 3.
49. Id. § 2(B).
50. In all cases involving an appropriation of water for beneficial use or mine
dewatering, the right of replacement is granted to any person whose appropriation or mine dewatering would otherwise impair existing water rights. Application for replacement of water shall be made to the state engineer. In all cases,
replacement of water shall be at the sole expense of the applicant and subject
to such rules, regulations and conditions as the state engineer may reasonably
prescribe.
Id. § 4.
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the applicant a waiver of protection absolving him from replacement
obligations.'
Sections 4 and 6 combine to bring most proposed mine dewatering
activities under the jurisdiction of the State Engineer, who may issue
a mine dewatering permit and approves a plan of replacement if
necessary.1 2 However, mine dewatering is not to be considered a
beneficial use, nor will it establish a water right in and of itself.' I
Section 7 sets out the administrative process for dewatering and
replacement. It provides that persons desiring to conduct mine dewatering in an area already under the jurisdiction of the State Engineer (i.e., in a declared underground water basin) must apply for a
dewatering permit.5 " If the State Engineer finds that the mine dewatering will not impair existing water rights, the permit will be
granted.5 I If the State Engineer finds that there will be impairment
and denies a permit, the applicant may appeal to the district court or
file a plan of replacement. If the applicant appeals to the district
court and loses, he may file a plan of replacement thereafter.5 6 The
State Engineer must grant the permit if he finds that the proposed
5
plan of replacement prevents impairment of affected water rights. 7
If the replacement plan uses water produced by mine dewatering it is
considered a beneficial use, and a water right to that amount of
water is established without further application.' '
Section 5B is a grandfathering provision. It exempts from substantive coverage any mine where shaft construction or dewatering has
begun prior to the effective date of the act.5 9 However, the right of
51. Id. § 3(D).
52. Id. § 4. "No person shall engage in mine dewatering in a declared underground basin
without a valid, existing mine dewatering permit issued by the State Engineer in accordance
with the provisions of the Mine Dewatering Act and the rules and regulations that may be
promulgated by him in pursuance hereof."Id. § 6.
53. "Mine dewatering is neither an appropriation of water nor waste, but is governed by
the provisions of the Mine Dewatering Act. No water rights may be established solely by
mine dewatering." Id. § 5(A).
54. Id. § 7(A).
55. Id. § 7(C).
56. Id. § 7(D).
57. Id. § 7(F).
58. The approval of the plan of replacement may authorize the use of water
produced by mine dewatering as a substitute water supply and, if so authorized, the applicant shall possess a water right in the amount and for the use
specified. No additional permit shall be required for such use.
Id. § 7(G).
59. The effective date of the Mine Dewatering Act is March 5, 1980. "The provisions of Sections 6 through 10 of the Mine Dewatering Act shall not apply to
mine dewatering initiated prior to the effective date of that act nor to dewatering occurring after the effective date of that act from a mine whose shaft
construction was initiated prior to the effective date of that act with the
intent to penetrate the aquifer from which the water is withdrawn."
Id. § 5(B).
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replacement in Section 4 apparently is granted to persons engaged in
dewatering, whether they are governed by Sections 6 through 10 of
the Act, or are exempted under Section 5.

2. Administrative Remedies for Water Right Holders
Persons claiming impairment or inadequate protection in a plan of
replacement may protest and request a hearing before the State
Engineer. 6 The adequacy of a replacement plan is governed by
Section 8, which sets out the factors that the State Engineer must
consider in reviewing a proposed plan of replacement. 6" If the owner
of a prior water right asserts that the replacement plan is not being
implemented or maintained, he may request a hearing at which the
permittee must show cause why the permit should not be suspended
or terminated. 6 2 An owner of a prior water right not covered by a
replacement plan may, if he asserts impairment, request a hearing at
which the permittee must show cause why the permit should not be
suspended or terminated pending
presentation of a plan of replace6

ment for the affected right. 3

Although the State Engineer himself may seek temporary or permanent injunctive relief in the district court,6 4 this remedy is denied
60. Id, § 7(F); RULES AND REGULATIONS, supra note 20, at Article 3, Section 3-1
(1966).
61. Mine Dewatering Act, supra note 3.
A. In reviewing a proposed plan of replacement and in considering terms
and conditions which may be necessary to avoid impairment, the state engineer shall consider the characteristics of the aquifer in question, known withdrawals and their effects on water levels and water quality, the duration,
quantity and area of impact of the proposed mine dewatering, the present and
future discharge from, recharge to and storage of water in the aquifer, any
artificial recharge to the aquifer and all other relevant facts.
B. The state engineer may adopt rules and regulations to implement and
enforce the Mine Dewatering Act.
Id. § 8.
62. If the owner of a water right protected by a plan of replacement asserts that
the permittee has failed or refused to implement or maintain the plan, such
owner shall file a written notice with the state engineer specifying the manner
or method by which the permittee has failed or refused to implement or
maintain the plan. Upon the filing of such notice, the state engineer may
require the permittee to show cause why the permit should not be suspended
or terminated.
Id. § 9(B).
63. If the owner of a prior water right not previously protected by a plan of
replacement asserts that his water right is or may be impaired by the permittee's mine dewatering, such owner shall file a written notice with the state
engineer specifying the manner or method by which the permittee's mine dewatering is or may impair his water right. Upon the filing of such notice, the
state engineer may require the permittee to show cause why the permit should
not be suspended or terminated pending submission or amendment of a plan
of replacement to provide protection against the claimed impairment.
Id. § 9(C).
64. Id. § 11(A).
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to private parties when the mine dewatering is governed by Sections
6 through 10, the substantive provisions of the Mine Dewatering Act.
Private parties are limited to the procedures and remedies of the Act
if its substantive provisions apply.6"
Section 12 grants the right of eminent domain to any person
needing it to effect a plan of replacement. Existing law also granted a
right of eminent domain for construction of ditches, canals and pipeways. 6 6 The Mine Dewatering Act extends this power to persons
seeking to exercise their right of replacement.6 Section 13 protects
the priority of existing water rights and provides that the Mine Dewatering Act is not to be construed to permit condemnation of water
rights. An owner accepting replacement of water shall not be considered to have forfeited or abandoned his rights under the act. 6
3. Summary of the Mine Dewatering Act
In brief, the Mine Dewatering Act brings nearly all new dewatering
activities under the State Engineer's jurisdiction. However, a substantial number of ongoing dewatering activities may be grandfathered
in. New mining concerns will be required to apply for dewatering
permits. If the State Engineer finds that prior water rights will be
impaired, he may condition the granting of a permit upon the filing
of an adequate replacement plan. Mining concerns or other persons
who are not required to apply for a permit as a result of Section 5,
may nevertheless choose to replace impaired water rights. Junior
appropriators may also exercise a right of replacement if their uses
impair senior rights. Persons alleging impairment or inadequate replacement subsequent to a hearing on a dewatering application may
appeal the State Engineer's decision to the district court, but may
not seek injunctive relief. Subsequent to the approval of a replacement plan and granting of a permit, persons alleging impairment or
inadequate replacement may request an administrative "show cause"
hearing. Use of water produced by mine dewatering for replacement
purposes is a beneficial use, and provides the basis for an appropriation without further application, but the dewatering process itself
65. Id. § 11(B).
66. N.M. STAT. ANN. § 72-1-5 (1978).
67. Mine Dewatering Act, supra note 3.
Existing water rights based upon application to beneficial use are hereby recognized. Nothing herein contained is intended to impair the same or to disturb
the priorities thereof. Nothing in the Mine Dewatering Act shall be construed
to permit condemnation of water rights and the owner of a water right shall not
be considered to have forfeited or abandoned his rights under that act.

Id. § 13.
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does not constitute a beneficial use, and does not confer a water
right. Mining concerns and other private parties are granted the
power of eminent domain for the purposes of effecting a plan of
replacement. Owners of impaired water rights who accept a plan of
replacement will not be considered to have abandoned or forfeited
their water rights.
III. CRITIQUE: THIS ATTEMPT TO RESOLVE A COMPLEX RESOURCE
MANAGEMENT PROBLEM FAILS FOR A NUMBER OF REASONS
Although the need for a resolution to this conflict is undeniable,
the Mine Dewatering Act is a questionable solution. The Act may
violate New Mexico's Constitution by recognizing a non-beneficial
use of water. Interpretation problems may arise as a result of the use
of the words impairment and adequate. The grandfather clause, Section 5B, may create areas of judicial and administrative difficulty.
The Act fails to resolve other important issues in New Mexico
water law. For example, its proposed effect on federal reserved rights
is not defined. A number of new issues regarding elements of water
rights including duration and transferability are also raised by the
Act. Most seriously, however, the Act seriously undercuts the State
Engineer's ability to manage New Mexico's groundwater resources.
A. Structuraland ConstructionalProblems with the Act Itself
1. Constitutional Issues
The Act conflicts with the constitutional underpinnings of New
Mexico water law. It recognizes a use of water which is not a beneficial use,' contrary to New Mexico's constitutional provision that
"beneficial use shall be the basis, the measure, and the limit of the
right to the use of water."' 7 ° Further, both by constitution and by
statute, water is declared to belong to the public and to be subject to
appropriation for beneficial use.7 The Act raises an issue of constitutional proportions by statutorily permitting the taking of public
waters for a non-beneficial use. The New Mexico Constitution expresses a strong policy of encouraging economically productive uses
of scarce water resources. Anyone who puts water to productive use
69. Id. § 5(A).
70. N.M. Const. art. 16, § 3; N.M. STAT. ANN. § 72-12-2 (1978).
71. N.M. Const. art. 16, § 2; N.M. STAT. ANN. § 72-12-1 (1978). Although groundwater is not specifically referred to in the constitutional provisions, the court in Yeo v.
Tweedy, 34 N.M. 611, 286 P. 970 (1929), said that the groundwater appropriation statute
merely enunciated existing law. The distinction would therefore appear to be of little

importance.
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acquires a right in that water enforceable against everyone except
prior users. The Mine Dewatering Act contradicts that policy by
recognizing a non-beneficial use of water and by impeding subsequent beneficial uses. Subsequent beneficial uses of water will be

stifled in areas where mine dewatering is occurring because it does
not appear that replacement will be necessary for rights which are
not "existing rights" at the time the replacement plan is filed.

2. Structural Issues
a. "Impairment"
Some draftsmanship choices may raise subsequent problems of
interpretation. First, the word impairment, used in a substantive
TABLE 1*
APPLICABLE LAW

SCENARIO
New Mexico Law
prior to the Mine
Dewatering Act

Section 4 and 5B of the
Mine Dewatering Act
(grandfather clause)

A junior
appropriator
(JA) impairs
a senior
appropriator's
(SA) water
right.

The SA could
seek damages or
an injunction in
district court, if
he was not in a
declared basin.
In a declared
basin the JA
would have the
burden of
showing nonimpairment in
an administrative
hearing before
the State
Engineer.

The JA would have a
right to replace the
impaired water right
once a finding of
impairment had been
made in the manner
prescribed under prior
law.

A SA
experiences
impairment
as a result
of mine
dewatering,
which is a
non-beneficial
use.

The SA could
seek damages or
an injunction in
district court.
He would have
the burden of
proof. The State
Engineer would
not have
jurisdiction.

The SA must bring his
action in district court
where he has the
burden of proof. Once
a judicial finding of
impairment has been
made the mining
company has the right
to replace the water
right, preventing
damages or an
injunction as a remedy.

Section 4 and Sections
6-10 of the Mine
Dewatering Act
(substantive provisions)

In order to commence
dewatering, a permit must
be issued by the State
Engineer. The dewaterer
presumably has the burden
of proof to show no
impairment. If there is a
finding of impairment the
dewaterer may file a plan
of replacement.
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SA accepts a
plan of
replacement.
Water produced by
mine dewatering is
used for that
purpose.

The water so
used would be the
basis for a water
right if proper
application and
a showing of
non-impairment
were made to
the State
Engineer.

Water used for replacement purposes would
provide the basis for a
water right. Whether
the applicant must
apply separately or
whether the Section
7G exemption from
application also extends to grandfather
clause dewaterers is
unclear.

Water used for replacement
purposes confers a water
right. Section 7G exempts
them from formal application once a dewatering
permit has been granted.

JA attempts
to establish a
water right in
the area after
dewatering
permits have
been issued
to a number
of mining
companies.

A beneficial use
would always
take priority
over a non-beneficial use. The
JA could seek an
injunction or
damages in district court to
protect his right.

Although it isn't clear,
it seems possible that
Section 4 only creates
an obligation to replace
existing rights.

Language in Section 4 and
Section 7 and 9 make it
even more likely that the
obligation to replace only
goes to existing rights.

*"SA"represents a senior appropriator, while "JA" denotes a junior appropriator.

sense in almost every section of the Act, is never defined. This is
probably a deliberate choice by the legislature. In Heine v. Reynolds,7 2 the New Mexico Supreme Court stated that "the question
of impairment of existing rights is a matter which must generally
depend on each application, and to attempt to define the same
would lead to severe complications." 7 The courts have consistently
treated questions of impairment on a case by case basis. 7 4 For this
reason, scrutiny of previous judicial decisions on the issue is unlikely
to assist in predicting future results with any accuracy. A few basic
principles can be developed, however.
Although the courts and the State Engineer have rejected the
opportunity to hold that de minimis impairment is the same as no
impairment, 7 I lowering of a water table does not constitute impairment in every case. For example, where the aquifer recharges slowly
or is non-rechargeable, controlled mining of the aquifer, with a concomitant lowering of the water table, may be the only way to utilize
72. 69 N.M. 398, 367 P.2d 708 (1962).
73. Id. at 402, 367 P.2d at 711.
74. City of Roswell v. Reynolds, 86 N.M. 249, 522 P.2d 796 (1974); Roswell v. Berry,
80 N.M. 110, 452 P.2d 179 (1969); Mathers v. Texaco, Inc., 77 N.M. 239, 421 P.2d 771
(1966).
75. Heine v. Reynolds, 69 N.M. 398, 367 P.2d 708 (1962); Application of Brown, 65
N.M. 74, 332 P.2d 475 (1958).
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the resource. Under these circumstances, the State Engineer will
define a specific rate at which the water table may be lowered without constituting an impairment to prior rights. 7 6
In practice, the determination of impairment has been made on
the basis of detailed expert testimony about the characteristics of the
specific aquifers in question as presented to the State Engineer in an
administrative hearing. In the Phillips application, the State Engineer
considered the fact of ongoing dewatering in determining whether
impairment would occur, although the dewatering was not under his
jurisdiction. 7 ' It can be expected that in future hearings, dewatering
activities not under the State Engineer's jurisdiction as a result of the
grandfather clause will nevertheless enter into his calculations regarding impairment in order to ensure a realistic calculation of water
actually available in the area.
b. "Adequate"
Questions of interpretation may also arise as a result of the use of
the word "adequate" in defining a substitute water supply acceptable
for replacement.7 8 Adequacy may refer to quantity, not quality.
New Mexico's courts have consistently held that a water right is not a
right to specific water, but rather a right to take a given quantity of
water for a specified purpose. 7 9 However, in the case of City of
Roswell v. Reynolds,8" where the evidence supported the finding
that subsequent applications to appropriate water would degrade the
quality of the water by increasing its salinity, both the State Engineer and the court protected the interests of senior appropriators in
maintaining the quality of the water.
City of Roswell may actually stand for the narrower proposition
that where water quality will be degraded to the extent that users
will have to use more water to accomplish the same result, the water
right has been impaired.8 1 If so, then neither City of Roswell v.
Reynolds nor the Mine Dewatering Act will provide legal protection
for the farmer who presently is irrigating with water of drinkable
quality if his high quality water is replaced with water which is
adequate only for irrigation, its present use. In effect, the farmer will
76. Mathers v. Texaco, Inc., 77 N.M. 239, 421 P.2d 771 (1966).
77. In the Matter of Application No. SJ-109 of Phillips Uranium Corporation to Appropriate the Waters of the San Juan Underground Water Basin, Findings 13, 19, 20, and 22

(Oct. 10 1979).

78. Mine Dewatering Act, supra note 3, at § 3(E).
79. Worley v. United States Borax and Chemical Corp., 78 N.M. 112, 428 P.2d 651
(1967); Snow v. Abalos, 18 N.M. 681, 140 P. 1044 (1914).
80. City of Roswell v. Reynolds, 86 N.M. 249, 522 P.2d 796 (1974).
81. 86 N.M. at 251, 522 P.2d at 758.

July 1980]

MINE DE WATERING ACT

have lost the opportunity to sell his water right to a purchaser seeking a source of high quality water.
If this is indeed the effect of the word "adequate," the Mine
Dewatering Act will freeze uses of water at or below their quality
requirements at the time of replacement. A substantial amount of
the economic flexibility which is a policy behind the doctrine of
prior appropriation will be lost.
3. Issues in Application of the Act
a. The Grandfather Clause
The grandfather section, Section 5B, reflects a decision to adopt
prior case law relating to the doctrine of "relation back." The operative language in that section exempts from coverage those mines the
shaft construction of which was initiated prior to the effective date of
the act with the intent to penetrate the aquifer from which the water
is withdrawn.8 2 The language of Section 5B apparently is taken from
State of New Mexico ex rel Reynolds v. Mendenhall.I I In that case,
a landowner who began drilling a well and worked on it intermittently for a period of eight months prior to the declaration of a basin
was held to have a water right as of the date of commencement of
drilling. The case was a judicial recognition of the doctrine of relation back in groundwater appropriation. If the appropriator intends
to appropriate certain water, and carries out his intention with
reasonable diligence and within a reasonable time, he will be held to
have a water right relating back to the date of commencement of
construction of the diversion.
The Mendenhall decision may have been unfortunate. It provides
an incentive for developers to "relate back" rights for drilling in
which only a minimal investment has been made prior to the declaration of the basin. Consequently, it complicates the effective administration of a basin. 8 4 These problems are likely to arise with even
more intensity in the area of mine dewatering for the reason that the
benefits to the mining companies of operating solely under Section
5B are substantial. They need not apply for dewatering permits or
shoulder their burdens of proof to demonstrate no impairment in an
administrative hearing. They can simply continue to dewater. If and
when impairment actually occurs, the impaired water right holder
apparently would have to seek his remedy in the district court, where
he would have the burden of proving that the defendant was the one
82. Mine Dewatering Act, supra note 3, at § 5(B).
83. 68 N.M. 467, 362 P.2d 998 (1961).
84. SOUTHWESTERN GROUNDWATER LAW, supra note 35, at 79.
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responsible for causing the impairment, as well as demonstrating that
his water right was actually impaired. Because water law litigation
almost invariably involves expert testimony by geologists and hydrologists, the cost to the plaintiff could be substantial. The mining
company defendant, who could more easily bear the cost of prolonged litigation, would also have very little downside risk. If the
court found impairment or issued an injunction against the defendant, the defendant could then choose to continue dewatering by
exercising his right of replacement.
By operating under the grandfather clause, mining companies will
have the option of shifting the burden of proof to plaintiffs, engaging
in costly and prolonged litigation, and still being able to exercise the
right of replacement at any time. The affected water users will bear
the costs and delays of litigation and risk judicial findings of nonimpairment if they are unable to meet their burdens of proof.

b. Enforcement under the Grandfather Clause
The grandfather clause of Section 5 invites other questions. Since
the grandfathered companies will not be required to obtain a dewatering permit, the enforcement powers envisioned by the showcause provisions of Section 7 will be meaningless. Although an argument can be constructed to the effect that anyone choosing to exercise a right of replacement has also consented to the administration
and approval of the replacement plan, including applying for a dewatering permit, nothing in the Act mandates that conclusion.
Affected water users who allege that the replacement plan is inadequate or has not been maintained may have to seek redress in court
because the State Engineer will have no enforcement powers against
grandfathered mining companies.
This means that at any point where the cost of litigation begins to
compare favorably with the cost of replacing water, mining companies operating under Section 5B may be willing to risk the gamble.
Many of these problems could have been avoided by eliminating the
grandfather clause or conditioning exercise of the right of replacement upon application for a dewatering permit and submission to the
requirements of Sections 6 through 10 of the Act. Because dewatering is not a beneficial use and does not confer a water right, a vested
interest in continued dewatering without legislative interference does
not arise. In view of this, the wisdom of including a grandfather
clause at all was dubious.
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TABLE2*
APPLICABLE LAW

SCENARIO

A junior
appropriator
(JA) impairs
a senior
appropriator's
(SA) water
right.

SA accepts a
plan of replacement.
Subsequently
the plan is
not adequately
maintained.

New Mexico Law
prior to the Mine
Dewatering Act

Section 4 and 5B of the
Mine Dewatering Act
(grandfather clause)

The SA could
seek damages or
an injunction in
district court, if
he was not in a
declared basin.
In a declared
basin the JA
would have the
burden of
showing nonimpairment in
an administrative
hearing before
the State
Engineer.

The JA would have a
right to replace the
impaired water right
once a finding of
impairment had been
made in the manner
prescribed under prior
law.

SA's remedy is unclear.
The Section 9 show
cause provisions do not
appear to apply because
of Sec. 5B, the grandfather clause. Possibly
SA must file suit in district court to enforce
replacement.

Section 4 and Sections
6-10 of the Mine
Dewatering Act
(substantive provisions)

SA may request a Section
9 show cause hearing. If
the permittee does not explain his position, the dewatering permit may be
suspended.

*"SA" represents a senior appropriator, while "JA" denotes a junior appropriator.

B. The Failureof the Act to Resolve Resource Management
Problems in New Mexico
1. Can Federal Reserved Rights be Replaced Under the Act?
With the exception of the grandfather clause, however, problems
of draftsmanship in the Act are relatively minor. A more alarming
aspect of the Act is its failure to come to grips with the realities of
water law and water usage in New Mexico. For example, the Act
does not deal with federal reserved water rights. These rights are
distinct from state rights in that they do not require a present
appropriation. They cannot be lost by non-use. They are quantified
by determining the purpose for which the federal land was re-
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served.8 I Because a present appropriation is not required to preserve
such rights, questions of impairment will be nearly impossible to
resolve. Attempting to create a plan of replacement for reserved
rights will be an exercise in futility until they are quantified.
The question of state adjudication of federal reserved rights is a
subject of intense debate., 6 Any but the most cursory discussion
would be beyond the scope of this Comment. Although recent
Supreme Court decisions " have held that federal reserved water
rights may be adjudicated in state court as a result of the McCarren
amendment," the issue is far from settled. Even less settled is the
question of whether state power to adjudicate federal water rights
can be equated with state power to legislate concerning the incidents
of federal water rights. Even the briefest consideration of the issue
raises a host of questions. Do Winters doctrine rights extend to
groundwater?8 9 If so, how are the rights to be quantified?
Perhaps the most telling question is raised by the quantification
issue: can the federal government ever have intended the purposes of
the Navajo Reservation to be fulfilled where groundwater reserves
that might have served domestic, irrigation and stock watering needs
for centuries are to be expended in a single generation? Unfortunately, the Mine Dewatering Act does not resolve these questions.
But, because a substantial portion of the Westwater Canyon aquifer
lies under the Navajo Nation, they cannot be avoided.
2. How is Over-Appropriation of a Basin to be Prevented?
a. The Vice of the Right of Replacement
The most perplexing facet of the Mine Dewatering Act is its
cornerstone, the creation of a right of replacement. This right alters
the entire fabric of New Mexico's water law and water resource
management policy. A brief explanation of basic administrative
water law principles may be helpful. A person desiring to make an
appropriation of groundwater, or to transfer a well location, has the
burden of proving before the State Engineer that his proposed
85. See Merrill, Aboriginal Water Rights, 20 NAT. RES. J. 45 (1980); U.S. v. New
Mexico, 438 U.S. 696 (1978); Cappaert v. United States, 486 U.S. 128 (1976); Arizona v.
California, 373 U.S. 546 (1963); U.S. v. Winters, 207 U.S. 564 (1908). See also Simms,
National Water Policy in the Wake of United States v. New Mexico, 20 NAT. RES. J. 1

(1980).
86. See Colorado River Water Conservation District v. United States, 424 U.S. 800
(1976); United States v. District Court in and for Eagle County, 401 U.S. 520 (1971). A
New Mexico case of interest is Reynolds v. Lewis, 88 N.M. 636, 545 P.2d 1014 (1976).

87. Colorado River Conservation District v. United States, 424 U.S. 800 (1976); United
States v. District Court in and for Eagle County, 401 U.S. 520 (1971).

88. 43 U.S.C. § 666 (1970).
89. See Cappaert v. United States, 486 U.S. 128 (1976).
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changes will not impair the rights of others. 9" If the State Engineer
determines that impairment would result, the application to transfer
or appropriate will be denied or granted only upon the condition
that the applicant purchase and retire sufficient other water rights to
offset the effect of his appropriation, in order to prevent impairment. City of Albuquerque v. Reynolds9 is the classic example of
this method of management of heavily appropriated basins.
The applicant also has the market option of purchasing some or all
of the impaired water rights from the owners and acquiring their
appropriation dates, if a transfer of their rights is permitted, or retiring their rights. Although the State Engineer has a substantial
amount of discretion in determining what impairment is, once he has
made a finding of non-impairment, he must grant the application. His
duty in this regard is non-discretionary. 9 2
The drawback to this system was one of the reasons for the passage of the Mine Dewatering Act. It fosters an expensive, rigid market for water rights in heavily appropriated basins. However, it also
has the salutary effect of limiting the number and quantity of permissible appropriations to something relatively consistent with the
amount of water actually present in the basin. The system has two
safety valves. Under City of Albuquerque v. Reynolds, the applicant
can purchase and retire sufficient water rights to offset the effect of
his application. Mathers allows the State Engineer to set an economic
lifespan for a non-renewable groundwater resource. Controlled
mining of two-thirds of the aquifer at a predetermined rate is not
considered an impairment of senior rights. Only under this system of
tying the actual amount of water in the aquifer to the total water
rights permitted can a fixed economic lifespan of an aquifer be established and maintained. In that way, the resource provides a stable
economic benefit for a period of years and enough water is left in
storage to serve for less water-intensive uses at the end of that time.
Granting a right of replacement will limit the State Engineer's
ability to manage basins in this fashion. Any junior appropriator may
continue to take water as against a finding of impairment, simply by
replacing the prior right.9 I One result is that an unlimited ability to
transfer water rights simply by compensating impaired neighbors for
increased pumping costs is created. The Act does not suggest that the
State Engineer will have the discretion to refuse to permit transfers,
new appropriations, or non-beneficial withdrawals, where an accept90.
91.
92.
93.

N.M. STAT. ANN. § § 72-12-3E and 72-12-IA (1978).
71 N.M. 428, 329 P.2d 73 (1962).
N.M. STAT. ANN. § 72-12-3 (1978).
Mine Dewatering Act, supra note 3, at § 4.
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able plan of replacement has been filed. 9 4 Water resource management will quickly become detached from reality because the person
exercising the right of replacement also acquires a beneficial use in
the water by doing so. 9 s
Suppose, for example, that a mining concern in a heavily appropriated basin begins dewatering. As various water rights become
impaired, the mining company uses its excess water to effect replacement plans, thereby acquiring a water right to that water. In order to
compensate other water right holders for impairment, their additional lift costs are assumed by the mining company. Waivers of
protection are obtained from still other water right holders. None of
the water right holders will lose their water rights by accepting a
form of replacement.9 6 However, the mining company has also
acquired water rights to a substantial amount of water produced by
mine dewatering as a result of subsequently putting it to beneficial
use. Water produced by mine dewatering and used in effectuating a
replacement plan confers a water right without further application
on the part of the mining company. 9 7 The basin has become overappropriated, both in terms of the geological realities of the aquifer
and in terms of the legal and economic realities of the local market
for water rights. This type of over-appropriation is most pernicious
where it is most likely to occur-in a non-rechargeable aquifer
located in a heavily appropriated basin.
Until the passage of the Mine Dewatering Act, the careful management policies of the State Engineer were guided by individualized
determinations of impairment, which bore substantial relation to the
physical realities of the basins in question. With that relationship
severed by the creation of a right to replace, controlling the development of a basin may not be possible within the present framework of
New Mexico water law. The resource management policy enunciated
in Mathers, which would preserve some groundwater for future generations while allowing controlled mining of the larger portion of the
resource, is no longer viable unless alternative management procedures are instituted.
b. The Effect of the Right of Replacement on New Mexico
Water Law
1. What aspects of a water right are to be protected by the plan of
replacement?
One possible component of a water right, quality, has been dis94.
95.
96.
97.

Id.
Id.
Id.
Id.

§ 7(C).
§ 7(G).
§ 13.
§ 7(G).
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cussed already. Another component of a water right is its transferability. A holder of a water right may transfer his point of diversion,
or sell it to someone who proposes to transfer the point of diversion.
As long as the transfer does not impair another water right, this is an
accepted component of a water right. If an impaired water right is
being replaced by a pipeline delivering water to the point of diversion, and the water right owner seeks to transfer his water right to a
distant location in the basin, what will happen? Can the mining
company prevent the transfer because of the substantial expense that
would be involved in continued replacement? If so, how is the water
right holder to be compensated for the loss of this element of his
water right?
These questions will arise when a water right is transferred to or
from an area affected by mine dewatering. If a right being replaced is
transferred to an area where an actual diversion of groundwater
would cause impairment, does the fact that the right is being replaced make the transfer permissible? What if a replaced right is
transferred to an unaffected area where groundwater could be withdrawn? Does the obligation to replace cease? The answer to these
questions depends on whether the replacement obligation becomes a
part of the water right. Other questions are presented by the transfer
of a water right to an area where dewatering is being conducted.
Does an obligation to replace arise where a water right is transferred
to an area where replacement will be necessary as a result of ongoing
dewatering?
Another component of a water right is its expected duration. Over
what period of time does a water right continue? How long does the
replacement plan continue to be an obligation on the part of the
mining company? The effects of intensive dewatering in the Westwater Canyon aquifer are expected to persist for decades after all
mining activity in the area has stopped.9 8 The Act provides no mechanism to enforce maintenance of a replacement plan once the need
for a dewatering permit has ceased. Unless ongoing replacement of
impaired water rights continues, the water right holder will have
sustained a loss of part of his property. Although the Mathers court
observed that a water right does not include an element of perpetuity, the economic lifespan of the basin set forth in that case
would appear to be part of the water right.
C. Recommendations for Basin Management PoliciesAfter the
Mine DewateringAct
Once these initial problems have been resolved, several possibilities
for continued management of water basins exist in spite of the right98. Tennessee Valley Authority, supra note 9, at 91.
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TABLE 3*
APPLICABLE LAW

SCENARIO
New Mexico Law
prior to the Mine
Dewatering Act

Section 4 and 5B of the
Mine Dewatering Act
(grandfather clause)

Section 4 and Sections
6-10 of the Mine
Dewatering Act
(substantive provisions)

SA accepts a
plan of replacement.
His high
quality water
is replaced
with water
adequate
only for its
present purpose.

A water right is a
right to a specified amount of
water, not specified water. However, where the
quality impairs
the use, the right
is impaired.

Unclear. The water for
replacement need only
be adequate for its
present use. Section 3E.

Unclear. See Section 3E.

SA accepts a
plan of replacement.
He wishes to
transfer his
point of
diversion
some distance. At the
new point of
diversion replacement
would still be
necessary.

N/A Transfers
permissible upon
a showing of
non-impairment
of adjacent rights.

Unclear. Since no administrative enforcement exists, suit in
district court would be
the only way to resolve
the issue. Whether the
district court would
make the dewaterer
continue to replace at
increased cost is not
known.

Unclear. The Section 9
administrative remedies
may or may not apply. No
mechanism exists to compensate the water right
holder for the loss of this
aspect of his water right.

SA accepts a
plan of replacement.
He wants to
transfer his
point of
diversion to a
distant area
of the basin.
No replacement at the
new location
would be
necessary because groundwater supplies in that
area are adequate.

N/A Transfers
permissible upon
a showing of
non-impairment.

Unclear. The question
would turn on whether
the replacement became
part of the property of
the water right holder
once replacement was
unnecessary.

Unclear. The question
would turn on whether
the replacement became
part of the property of
the water right holder
once replacement was
unnecessary.
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SA accepts a
plan of replacement.
He wants to
transfer his
division to a
distant point.
Water rights
there would
be impaired
if groundwater was
actually
withdrawn.

The transfer
would not be
permitted.

Unclear. Once again,
does the replacement
become an aspect of
water right? Does the
mining company have
to go on replacing once
the point of diversion
has been changed if it
is necessary.

Unclear. Once again,
does the replacement
become an aspect of
water right? Does the
mining company have
to go on replacing once
the point of diversion
has been changed if it
is necessary.

SA has an
unimpaired
water right.
He wishes to
transfer it to
an area where
dewatering is
going on. If
he does, replacement
will become
necessary.

Transfer permissible upon a
showing of nonimpairment of
water rights in
the new location.

Unclear. Does an obligation to replace arise
on the part of the dewaterer?

Unclear. Does the dewatering permit protect the dewaterer from having to
assume new obligations
after it has been granted?

SA's remedy is unclear.

SA's remedy is unclear.

SA accepts a
plan of replacement.
Some replacement is still
necessary
when dewatering
ceases some
years later.

*"SA" represents a senior appropriator while "JA" denotes a junior appropriator.

of replacement. First, it may be possible for the State Engineer to
determine that for certain types of impairment no acceptable plan of
replacement is possible. For example, he may find that water rights
holders will suffer an impairment of their rights if they are deprived
of the expected economic lifespan of the basin and the remaining
water to be left in storage after forty years. Granting of a dewatering
permit could be conditioned upon filing a replacement plan which
protects these expectations. Although such a requirement is likely to
be resisted vociferously by mining companies as contrary to the intent of the Mine Dewatering Act, the State Engineer clearly has the
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power to impose such conditions.9 9 It is to be hoped that he will do
so in appropriate cases in the interests of preserving New Mexico's
present resource management policies in closed basins.
Section 4 of the Mine Dewatering Act was modeled after a similar

right of replacement statute in Utah.1 00 Utah, like New Mexico, is a
prior appropriation state with relatively progressive water resource
management policies,' 0 1 and has had a statute allowing for right of
replacement since the mid- 1930's.1 0 2 The right of replacement concept in Utah has not created the over-appropriation conflicts hypothesized above for two reasons. First, the Utah statute grants a right of
replacement only to junior appropriators.' 0 ' Consequently, no new
water rights can be created solely by the act of replacement. Creating
new water rights solely by replacement of prior rights could double
the number of existing rights in a basin. The Utah plan prevents the
proliferation of "paper rights." Second, the state engineer in Utah
has the statutory authority to close a basin to further appropriation.'" 4 After a basin has been closed, additional development can
be accomplished only by purchase of existing water rights, regardless
of the right of replacement. 1 0 s This makes controlled management
of a basin possible without requiring the State Engineer to find that
existing rights would be impaired before he can deny an application
to appropriate water.
99. Mine Dewatering Act, supra note 3, at § § 4, 9(B)-9(C).
100. See Statement on Mine Dewatering, supra note 11, at 7-8.
101. See SOUTHWESTERN GROUNDWATER LAW, supra note 35, at 95-104.
102. In all cases of appropriation of underground water the right of replacement is
hereby granted to any junior appropriator whose appropriation may diminish
the quality of or injuriously impair the quality of appropriated underground
water in which the right to the use thereof has been established as provided
by law. No replacement may be made until application in writing has been
made to and approved by the State Engineer. In all cases replacement shall
be at the sole cost and expense of the applicant and subject to such rules and
regulations as the state engineer may prescribe. The right of eminent domain
is hereby granted to any applicant for the purpose of replacement as provided herein.
UTAH CODE ANN. § 73-3-23 (Repl. 1953).
103. Id.
104. [TI he state engineer is hereby authorized upon his own motion at any time
to hold a hearing or upon a petition signed by not less than one-third of the
users of underground waters in any area as shall be defined by the state
engineer, he shall hold such hearing, to determine whether the underground
If it be
water supply within such area is adequate for the existing claims ....
found the water supply is inadequate for existing claims, he shall divide, or
cause to be divided, by the water commission or water commissioners as
provided in this section, the waters withiR such area among the several claimants entitled thereto in accordance with the rights of each respectively.
UTAH CODE ANN. § 7 3-5-1 (Repl. 1953).
105. SOUTHWESTERN GROUNDWATER LAW, supra note 35, at 103.
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These two mechanisms in the Utah scheme, which are lacking in
the present New Mexico water law, prevent extensive over-appropriation of a basin in spite of the existence of a right to replacement. In
order to give the State Engineer the necessary basin management
powers in the face of a right of replacement, he should have the
power to declare a basin closed to further appropriation or dewatering in spite of offers to replace impaired rights. In order to inhibit
proliferation of "paper rights," the State Engineer should adopt a
policy requiring staged acquisition and retirement of groundwater
rights as a condition to his approval of plans of replacement. The
advisability of creating water rights as a result of replacement of
other water rights is questionable. In Utah, limiting the right of
replacement only to junior appropriations prevents the creation of
new rights as a result of replacement. Perhaps water produced as a
result of mine dewatering should not create a water right if it is to be
used only for replacement.
These policies, necessary for effective management of groundwater
basins, will have an unfortunate side effect. As water rights are retired or waived to mining companies, or as rights junior to dewatering permits are extinguished,' 06 the agricultural base of the affected
area will slowly be eroded in favor of the uranium mining industry.
There will be little incentive for the uranium industry to put the
water to beneficial uses over and above that to be used for replacement. Unless a Mathers type of management policy is instituted,
enforcing the reservation of some of the groundwater resources for
future uses, the area supplied by the Westwater Canyon aquifer may
find itself bereft of both economic alternatives and the water to
develop them after uranium reserves have been exhausted.
CONCLUSION
The Mine Dewatering Act appears to be a response to the increasing conflict between the uranium industry's needs and the structure
of New Mexico water law. The situation represented a conflict
among many different interests. Unfortunately, the one-sided approach of the Act leaves questions which will need to be resolved by
both the State Engineer and the courts in coming years. The grandfather clause, Section 5B, is likely to be particularly troublesome. It
allows mining companies to shift the burden of proving impairment
106. Sections 2(B), 4, 7(C), and 7(D) of the New Mexico Mine Dewatering Act, supra
note 3, all refer to "existing rights." Although the Act is not explicit in this regard, it
appears that no obligation to replace arises as to water rights perfected after the granting of
the dewatering permit.
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to affected water right users who will have to bring their actions in
the district court. The mining company has the chance of winning
the district court action and not having to engage in replacement. If
the water right holder prevails, the mining company is in no worse a
position than it would have been under the jurisdiction of the State
Engineer; it can then file a plan of replacement. Prior to the Mine
Dewatering Act, mine dewatering did not create a vested right. Consequently, the need for Section 5B is minimal. The substantial legal
and administrative difficulties it may cause suggest that the Act be
amended to delete it. A number of aspects of a water right may be
affected by the creation of a right of replacement. The Act does not
specify how issues of transferability, duration, or quality will be
resolved.
The creation of a right of replacement inhibits the State Engineer's
ability to manage basins based on a determination of impairment.
Heavily appropriated basins in which the right of replacement is
exercised largely by persons engaging in mine dewatering may become over-appropriated. Water produced by dewatering and used for
replacement should not be the basis for a water right. The right of
replacement should be linked with authority of the State Engineer to
declare a basin closed to further appropriation or dewatering regardless of offers to replace. Subsequent applications to appropriate or
dewater should be conditioned on the purchase and retirement of
other rights. It should also be recognized that some impairments
cannot be cured by short-term replacement. Water users have an
interest in the economic lifespan of the basin from which they pump
and the reservation of some water for future domestic use as well as
the continued transferability of their water rights. Only plans of
replacement which also protect this right should be approved. Long
after the uranium mines have been abandoned New Mexico's future
generations will be living with the results of choices we make today
about the management of our water resources.
GAIL GOTTLIEB

